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BeforeSTEELE, Chief JusticeJACOBS andRIDGELY, Justices
ORDER

This 20" day of July 2009, upon consideration of the apé! brief
filed pursuant to Supreme Court Rule 26(c), hioraty’'s motion to
withdraw, and the State’s response thereto, itaga® the Court that:

(1) On September 17, 2008, the defendant-appel@uonaire A.
Jones, pleaded guilty to Rape in the Second Dedebbery in the First
Degree, Burglary in the First Degree, Assault m Birst Degree, Attempted
Rape in the First Degree, Robbery in the Seconddge@nd Possession of a
Deadly Weapon During the Commission of a Felonyn @ecember 1,
2008, Jones filed a motion to withdraw his guiltggy which was denied by

the Superior Court. Jones subsequently was sertddo@ total of 135 years



at Level V, to be suspended after 65 years for edsing levels of
supervision. This is Jones’ direct appeal.

(2) Jones’ counsel has filed a brief and a motionwithdraw
pursuant to Rule 26(c). The standard and scopevigw applicable to the
consideration of a motion to withdraw and an accamymg brief under
Rule 26(c) is twofold: (a) the Court must be gt that defense counsel
has made a conscientious examination of the remoddthe law for claims
that arguably could support the appeal; and (b)Gbert must conduct its
own review of the record and determine whether appeal is so totally
devoid of at least arguably appealable issuesitltain be decided without
an adversary presentation.

(3) Jones’ counsel asserts that, based upon &ukarel complete
examination of the record and the law, there arearguably appealable
iIssues. By letter, Jones’ counsel informed Jorigbe provisions of Rule
26(c) and provided him with a copy of the motion wethdraw, the
accompanying brief and the complete trial transcriplones also was
informed of his right to supplement his attorneyresentation. Jones
responded with a brief that raises three issuethferCourt’s consideration.

The State has responded to the position taken bgsJaounsel as well as

! Penson v. Ohio, 488 U.S. 75, 83 (1988)cCoy v. Court of Appeals of Wisconsin, 486
U.S. 429, 442 (1988Andersv. California, 386 U.S. 738, 744 (1967).



the issues raised by Jones and has moved to atfienSuperior Court’s
judgment.

(4) Jones raises three issues for this Court’'sideration. He
claims that a) the Superior Court judge did ndaehsto his arguments at the
evidentiary hearing with an open mind; b) the pcoser’s questions to him
regarding the charges were irrelevant and impraogoaat; c) his counsel gave
him erroneous advice regarding what his sentencadne.

(5) The record reflects that, in November 200he3owas charged
with a number of criminal offenses in connectionthwithree separate
incidents in Sussex County, Delaware, each of wimgblved the robbery
and armed assault of a female victim. In Septen20&8, Jones pleaded
guilty to multiple criminal charges in connectiontlwthose three incidents.
With respect to the first victim, Jones pleadedtgubd Rape in the Second
Degree, Robbery in the First Degree, and Burglamhe First Degree. With
respect to the second victim, Jones pleaded gtoltpssault in the First
Degree, Attempted Rape in the First Degree, angdd3sfon of a Deadly
Weapon During the Commission of a Felony. Withpees$ to the third
victim, Jones pleaded guilty to Robbery in the S&lcDegree.

(6) In December 2008, Jones moved to withdrawples on the

ground that his appointed counsel had providedfeo@fe assistance in



connection with the plea proceedings. He also miawe disqualify his

counsel. New counsel was appointed for Jones arevi@entiary hearing
was scheduled on the motion. After consideringaVidence, the Superior
Court denied Jones’ motion to withdraw his plea,ahéreafter, imposed
sentence.

(7) This Court reviews the Superior Court’s @tmf a motion to
withdraw a guilty plea for abuse of discretfonlf, as here, a motion to
withdraw a guilty plea is made before sentencempaosed, the Superior
Court has discretion to grant the motion “upon ewshg by the defendant
of any fair and just reasof.”In evaluating whether to grant the motion, the
Superior Court must address the following five ques: a) whether there
was a procedural defect in taking the plea; b) thretthe defendant
voluntarily entered the plea; c) whether the defamichad a basis to assert
legal innocence; d) whether the defendant had adedegal counsel; and e)
whether granting the motion would prejudice the t&tar unduly
inconvenience the couft.

(8) We have carefully reviewed the transcriptshef plea colloquy

and the evidentiary hearing on the motion to widlwdthe guilty plea. The

2 Chavous v. State, 953 A.2d 282, 285 (Del. 2008).
3 Super. Ct. Crim. R. 32(d).
* Scarborough v. Sate, 938 A.2d 644, 649 (Del. 2007).



transcripts reflect that the Superior Court propednsidered all five factors
in denying Jones’ motion to withdraw his guilty @le Specifically, the
Superior Court found that a) there was no procédigect in taking the
plea; b) the guilty plea was entered knowinglyelligently and voluntarily;
c) there was no basis for an assertion of actueddence by the defendant;
d) there was no evidence of ineffective assistamcthe part of defendant’s
counsel; and e) granting the motion to withdraw piea would result in
prejudice to the State and inconvenience to thetcddoreover, contrary to
Jones’ claims, there is no evidence that the Sopérourt judge failed to
listen to Jones’ arguments with an open mind and ewaence of
impropriety on the part of the prosecutor in hisesftoning of Jones.
Finally, the Superior Court’s determination thands was “fully aware” that
he could receive a life sentence is amply suppdstethe transcript of the
plea colloquy.

(9) This Court has reviewed the record carefutlgl has concluded
that Jones’ appeal is wholly without merit and ddvof any arguably
appealable issue. We also are satisfied that Jooemsel has made a
conscientious effort to examine the record andpnaperly determined that

Jones could not raise a meritorious claim in tpiseal.



NOW, THEREFORE, IT IS ORDERED that the State ofdbare’s
motion to affirm is GRANTED. The judgment of theigrior Court is
AFFIRMED. The motion to withdraw is moot.

BY THE COURT:

/sl Henry duPont Ridgely
Justice




